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OIOEST: 

1. GAO will consider a complaint against Town of 
Linden, Indiana, procurement where federal grant 
funds involved in the procurement are substan- 
tial both as to percentage of contract price and 
dollar amount. 

2.  A grantee's determination that proposed 
equipment supplier is nonresponsible is 
unobjectionable where there is no allegation of 
bad faith and record shows that grantee's 
investigation into equipment supplier's 
manufacturing background resulted in a finding 
of uncertainty concerning whether equipment 
supplier could furnish equipment capable of 
meeting the grantee's needs as specified in the 
solicitation. 

3. An assertion of bias on the part of a grantee 
will not be considered where not supported by 
substantive evidence. 

Tonka Equipment Company (Tonka) has filed a complaint 
against a contract award made by the Town of Linden, Indiana 
(Town), for water treatment filtration improvements. The 
contract is funded in large part (S148,350 or over 7 5  per- 
cent of the total cost of $194,600) by a grant from the 
Department of Housing and Urban Development (HUD). 

HUD initially alleges that this Office lacks 
jurisdiction to consider Tonka's complaint. 

our Office has the authority to "investigate . . . all 
matters relating to the receipt, disbursement, and use of 
public money." 31 U.S.C. S 712 (1982). However, due to the 
size of government operations and our limited resources, we 
must necessarily exercise discretion in determining the 
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matters i n  w h i c h  w e  become i n v o l v e d .  S e e  E n g i n e e r i n  
services Sys tems ,  I n c . ,  B-208553, S e p t x 7 ,  1982,  82P2 
C.P.D. 1 284. I n  o u r  p u b l i c  not ice ,  e n t i t l e d  "Review o f  
C o m p l a i n t s  Conce rn ing  C o n t r a c t  Awards  unde r  Federal  G r a n t s , "  
40 Fed. Reg. 42406, Sep tember  1 2 ,  1975,  w e  i n d i c a t e d  t h a t  
our  O f f i c e  would u n d e r t a k e  r e v i e w s  c o n c e r n i n g  t h e  p r o p r i e t y  
o f  c o n t r a c t  awards made by g ran tees  i n  f u r t h e r a n c e  of g r a n t  
p u r p o s e s  upon t h e  r e q u e s t  o f  p r o s p e c t i v e  c o n t r a c t o r s .  - S e e  
Mid-Sta te  A g  S e r v i c e ,  I n c . ,  B-213200, Mar. 1 2 ,  1984,  84-1 
C.P.D. 1 283; E n g i n e e r i n g  services Sys tems ,  I n c .  , B-208553, 
s u p r a ;  Copeland  S y s t e m s ,  I n c . ,  55 Comp. Gen. 390 (19751 ,  
75-2 C.P.D. 11 237. While  o u r  n o t i c e  a lso s t a t e s  t h a t  w e  
w i l l  n o t  r e v i e w  c o m p l a i n t s  i n  which t h e  f e d e r a l  f u n d s  i n  t h e  
p r o j e c t  a s  a w h o l e  are  i n s i g n i f i c a n t ,  where ,  a s  h e r e ,  t h e  
f e d e r a l  g r a n t  f u n d s  i n v o l v e d  i n  t h e  p rocuremen t  are 
s u b s t a n t i a l  b o t h  a s  t o  p e r c e n t a g e  of t h e  c o n t r a c t  p r i c e  and 
d o l l a r  amount ,  w e  w i l l  c o n s i d e r  t h e  c o m p l a i n t .  - See Tonka 
Equipment Company, B-215724, DeC.  11, 1984,  84-2 C.P.D. 
lf 647 .  T h e  Har r i s  C o r p o r a t i o n ,  B-194151, Apr. 22,  1980,  
80-1 C.P.D. 11 282. 

T h e  c o m p l a i n t  i s  d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

T h e  s o l i c i t a t i o n  i s s u e d  by t h e  Town p r o v i d e d  t h a t  award 
would  b e  made on  t h e  b a s i s  o f  t h e  lowest b i d  s u b m i t t e d  by a 
r e s p o n s i b l e  b i d d e r .  Evans C o n s t r u c t i o n  ( E v a n s ) ,  t h e  low 
b i d d e r ,  s u b m i t t e d  a b i d  o f f e r i n g  e i t h e r  o f  t w o  manufac- 
t u re r ' s  water f i l t r a t i o n  equ ipmen t :  t h e  Tonka D u c a l a t o r  V I  
o r  t h e  General F i l t e r  Company ( G F C )  A e r a l a t o r .  Evans'  b i d  
p r i c e  based  upon t h e  Tonka equ ipmen t  was $100 ,335 ,  w h i l e  i ts  
p r i c e  based upon t h e  GFC equ ipmen t  was $106,335.  

The Town reports t h a t ,  based  upon t h e  a d v i c e  o f  t h e  
Town's  c o n s u l t i n g  e n g i n e e r ,  Tonka was found n o n r e s p o n s i b l e  
and t h a t  award was made to  Evans based  upon t h e  GFC equ ip -  
ment.  F o l l o w i n g  b i d  o p e n i n g ,  t h e  c o n s u l t i n g  e n g i n e e r  
r e q u e s t e d  t h a t  Tonka p r o v i d e  i n f o r m a t i o n  c o n c e r n i n g  t h e  
company ' s  p r o d u c t i o n  o f  t h e  D u c a l a t o r  V I  u n i t  o f f e r e d ,  
i n c l u d i n g  t h e  number of u n i t s  b u i l t ,  t h e i r  s i z e s ,  and l e n g t h  
o f  t i m e  i n  o p e r a t i o n .  I n  t h i s  regard,  t h e  s o l i c i t a t i o n  
n o t i f i e d  b i d d e r s  t h a t  t h e  Town "may make i n v e s t i g a t i o n s  t o  
d e t e r m i n e  t h e  a b i l i t y  o f  t h e  b i d d e r s  to  p e r f o r m  t h e  work  and 
t h e  b i d d e r  s h a l l  f u r n i s h  . . . a l l  i n f o r m a t i o n  and d a t a  for 
t h i s  pu rpose .  . .." 

The Town r e p o r t s  t h a t  Tonka r e sponded  t o  t h e  c o n s u l t i n g  
e n g i n e e r ' s  request w i t h  a l i s t  t h a t  n o t e d  th ree  D u c a l a t o r  V I  
d e s i g n  u n i t s ,  t h e i r  s i z e s ,  and l o c a t i o n s .  A f t e r  r e v i e w i n g  
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t h e  i n f o r m a t i o n  a n d  v i s i t i n g  a Tonka D u c a l a t o r  VI 
i n s t a l l a t i o n  s i t e ,  t h e  c o n s u l t i n g  e n g i n e e r  r e p o r t e d  t h a t  i t  
was n o t  poss ib le  to  d e t e r m i n e  w h e t h e r  Tonka  c o u l d  s u p p l y  
e q u i p m e n t  c a p a b l e  o f  m e e t i n g  t h e  Town 's  n e e d s  a s  s p e c i f i e d  
i n  t h e  s o l i c i t a t i o n  because t h e  i n f o r m a t i o n  s u p p l i e d  b y  
Tonka  i n d i c a t e d  t h a t  t h e  f i r m  had  n o t  b u i l t  t h e  D u c a l a t o r  V I  
u n i t  a s  smal l  a s  t h e  u n i t  r e q u i r e d  u n d e r  t h e  s o l i c i t a t i o n  
a n d  b e c a u s e ,  T o n k a ,  i n  f a c t ,  o n l y  had  b e e n  m a n u f a c t u r i n g  t h e  
( l a r g e r )  Ducalator V I  u n i t s  f o r  less t h a n  a y e a r .  

e q u i p m e n t  was i m p r o p e r  b e c a u s e  t h e  Tonka  e q u i p m e n t  was lower 
p r i ced  a n d  b e c a u s e  T o n k a ' s  e q u i p m e n t  meets or  e x c e e d s  t h e  
s o l i c i t a t i o n  s p e c i f i c a t i o n s .  Tonka a l s o  s t a t e s  t h a t  i t  has  
m a n u f a c t u r e d  Ducalator u n i t s  smaller t h a n  t h e  u n i t  r e q u i r e d  
u n d e r  t h e  s o l i c i t a t i o n .  I n  a n y  e v e n t ,  Tonka  m a i n t a i n s  t h a t  
t h e  c o n s u l t i n g  e n g i n e e r  i m p r o p e r l y  c o n s i d e r e d  t h e  c o m p a n y ' s  
p a s t  m a n u f a c t u r i n g  e x p e r i e n c e  i n  d e t e r m i n i n g  Tonka  n o n r e -  
s p o n s i b l e  because  t h e  s o l i c i t a t i o n  f a i l e d  t o  i n d i c a t e  t h a t  
s u c h  e x p e r i e n c e  would  be c o n s i d e r e d .  

Tonka r e s p o n d s  t h a t  award t o  Evans  b a s e d  upon t h e  GFC 

O u r  O f f i c e  h a s  r e v i e w e d  t h e  p r o p r i e t y  of c o n t r a c t  
awards made b y  g r a n t e e s  to  comply  w i t h  g r a n t  terms, a g e n c y  
r e g u l a t i o n s ,  and  a p p l i c a b l e  s t a t u t o r y  r e q u i r e m e n t s .  Tonka 
Equ ipmen t  Company, B-215724, s u p r a .  W h i l e  w e  h a v e  n o t  
r e v i e w e d  a l l  s u b c o n t r a c t o r  c o m p l a i n t s  u n d e r  a prime c o n t r a c t  
f u n d e d  b y  a f e d e r a l  g r a n t ,  w e  w i l l  r e v i e w  t h i s  c o m p l a i n t ,  
s i n c e  t h e  g r a n t e e  p a r t i c i p a t e d  d i r e c t l y  i n  t h e  s u b c o n t r a c t o r  
s e l e c t i o n  process. - See Tonka  E q u i p m e n t  Company, B-215724, 
s u p r a .  

The  terms of t h e  g r a n t  here r e q u i r e d  t h e  Town to  
c o n d u c t  t h i s  p r o c u r e m e n t  i n  a c c o r d a n c e  w i t h  O f f i c e  o f  
Management a n d  B u d g e t  (OMB) C i r c u l a r  N o .  A-102. A t t a c h m e n t  
"0" t o  t h a t  c i r c u l a r  e s t a b l i s h e s  p r o c u r e m e n t  s t a n d a r d s  and  
g u i d e l i n e s  f o r  f e d e r a l  g r a n t e e s .  Under  these g u i d e l i n e s ,  
g r a n t e e s  m u s t  u s e  p r o c u r e m e n t  p r o c e d u r e s  t h a t  promote 
maximum o p e n  a n d  f r e e  c o m p e t i t i o n .  S i n c e  n o n e  o f  t h e  
p a r t i e s  has  c i t e d  a n y  s t a t e  p r o c u r e m e n t  law t h a t  would a p p l y  
i n  d e c i d i n g  t h e  merits o f  T o n k a ' s  c o m p l a i n t ,  o u r  r e v i e w  is 
f o u n d e d  o n  w h e t h e r  r e j e c t i o n  of T o n k a ' s  e q u i p m e n t  was 
c o n s i s t e n t  w i t h  t h e  f u n d a m e n t a l  p r i n c i p l e s  o f  f e d e r a l  
p r o c u r e m e n t s  i n h e r e n t  i n  t h e  c o n c e p t  o f  c o m p e t i t i o n  and  
r e f l e c t e d  i n  t h e  OMB g u i d e l i n e s .  Tonka  E q u i p m e n t  Company, 
B-215724, s u p r a .  

I n  d i r e c t  f ede ra l  p r o c u r e m e n t s ,  w h i l e  a d e c i s i o n  a s  t o  
t h e  p r o s p e c t i v e  a b i l i t y  o f  a f i r m  to  s u p p l y  t h e  prime con-  
t rac tor  w i t h  e q u i p m e n t  capable o f  t h e  l e v e l  o f  p e r f o r m a n c e  
spec i f i ed  i n  t h e  s o l i c i t a t i o n  ( r e s p o n s i b i l i t y )  s h o u l d  b e  
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based on f a c t  a n d  r e a c h e d  i n  good f a i t h ,  i t  is  p r o p e r l y  l e f t  
to  t h e  c o n t r a c t i n g  a g e n c y ,  w h i c h  m u s t  bear t h e  b r u n t  of  a n y  
d i f f i c u l t i e s  e n c o u n t e r e d  d u r i n g  p e r f o r m a n c e  a n d  m u s t  main- 
t a i n  day - to -day  r e l a t i o n s  w i t h  t h e  c o n t r a c t o r .  
G e n e r a l  C o n t r a c t o r s ,  I n c . ,  B-212661, Apr. 1 7 ,  1 9 8 4 ,  84-1 
C.P.D. 1 427;  P a t t e r s o n  Pump Company: A l l i s  C h a l m e r s  
C o r p o r a t i o n ,  B-200165, B-200165.2, Dec. 31 ,  1 9 8 0 ,  80-2 
C.P.D. ff 453. T h u s ,  w e  w i l l  n o t  d i s t u r b  a d e t e r m i n a t i o n  of 
n o n r e s p o n s i b i l i t y  u n l e s s  i t  lacks  a r e a s o n a b l e  basis .  
A t h e n s  G e n e r a l  C o n t r a c t o r s ,  8 -212661,  s u p r a .  

D u c a l a t o r  u n i t s  f o r  s e v e r a l  y e a r s ,  t h e  f i r m  c o n c e d e s  t h a t  i t  
o n l y  h a s  b e e n  m a n u f a c t u r i n g  t h e  D u c a l a t o r  V I  d e s i g n  o f f e r e d  
f o r  " a p p r o x i m a t e l y  o n e  y e a r . "  I n  f a c t ,  t w o  o f  t h e  three 
D u c a l a t o r  V I  u n i t s  f o r  w h i c h  Tonka  p r o v i d e d  i n f o r m a t i o n  p u r -  
s u a n t  to  t h e  c o n s u l t i n g  e n g i n e e r ' s  r e q u e s t  a re  l i s t e d  a s  
" u n d e r  c o n s t r u c t i o n . ' '  F u r t h e r ,  t h e  i n f o r m a t i o n  p r o v i d e d  o n  
t h e  D u c a l a t o r  V I  i n d i c a t e s  t h a t  Tonka  h a s  n o t  m a n u f a c t u r e d  
t h i s  p a r t i c u l a r  u n i t  w i t h  t h e  c a p a c i t y  r e q u i r e d  b y  t h e  
Town. T o  d a t e ,  Tonka  h a s  not  shown o t h e r w i s e .  T h e r e f o r e ,  
i n  o u r  v i e w ,  t h e  Town r e a s o n a b l y  d e t e r m i n e d  t h a t  i t  c o u l d  
n o t  award t o  Evans  b a s e d  o n  t h e  Tonka e q u i p m e n t  b e c a u s e  
there  e x i s t e d  u n c e r t a i n t y  c o n c e r n i n g  w h e t h e r  Tonka c o u l d  
s u p p l y  e q u i p m e n t  c a p a b l e  o f  t h e  p e r f o r m a n c e  s t a n d a r d s  
s p e c i f i e d  i n  t h e  I F B .  

i m p r o p e r l y  c o n s i d e r e d  T o n k a ' s  p a s t  m a n u f a c t u r i n g  e x p e r i e n c e  
b e c a u s e  t h e  s o l i c i t a t i o n  f a i l e d  t o  i n d i c a t e  t h a t  s u c h  
e x p e r i e n c e  would be c o n s i d e r e d ,  w e  p o i n t  o u t  t h a t  t h e  so l i c -  
i t a t i o n ,  a s  n o t e d  a b o v e ,  p r o v i d e d  t h a t  t h e  Town would i n v e s -  
t i g a t e  b i d d e r s '  a b i l i t y  t o  p e r f o r m  t h e  r e q u i r e m e n t .  s i n c e  
t h e  a b i l i t y  o f  t h e  s u b c o n t r a c t o r  to  s u p p l y  t h e  p r i m e  
con t r ac to r  b i d d e r  w i t h  e q u i p m e n t  c a p a b l e  of m e e t i n g  t h e  
c o n t r a c t  r e q u i r e m e n t  c o n c e r n s  b i d d e r  r e s p o n s i b i l i t y ,  w e  f i n d  
t h a t  t h e  Town p r o p e r l y  i n q u i r e d  i n t o  T o n k a ' s  m a n u f a c t u r i n g  
e x p e r i e n c e .  
C o r p o r a t i o n ,  B-200165, B-200165.2, s u p r a ;  Gramercy 
Contractors,  I n c . ,  8-189327, Nov. 8 ,  1 9 7 7 ,  77-2 C.P.D. 
11 3 4 8 .  

A t h e n s  

Here, w h i l e  Tonka  p o i n t s  o u t  t h a t  i t  h a s  m a n u f a c t u r e d  

F u r t h e r ,  c o n c e r n i n g  T o n k a ' s  a l l e g a t i o n  t h a t  t h e  Town 

P a t t e r s o n  Pump Company': A l l i s  Cha lmers  

F i n a l l y ,  Tonka  asser ts  t h a t  t h e  sole r e a s o n  t h e  
c o n t r a c t  was n o t  awarded to  Evans  based  upon t h e  Tonka 
e q u i p m e n t  was t h e  Town ' s  p e r s o n a l  p r e f e r e n c e  f o r  o r  b i a s  i n  
f a v o r  o f  GFC e q u i p m e n t .  T h i s  a s s e r t i o n  is  u n s u p p o r t e d  by  
a n y  s u b s t a n t i v e  e v i d e n c e  and  w e  h a v e  found  t h a t  t h e  record 
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supports the nonresponsibility determination. We, 
therefore, dismiss this argument. - See Lion Brothers 
Company, Inc., B-212960, Dec. 20, 1983, 84-1 C.P.D. 1 7. 

Comptroll& General 
of the united states 




